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nance. * * . * This is a fair case for the application of 
the maxim cessante ratione cessat ipse lex." In that case the 
right of entry for breach of condition was reserved to the as- 
signs in the deed creating the conditional estate, but in New 
Jersey, in the case of Bouvier v. R. R.° it was held that this 
was not essential. In the course of the opinion in the latter 
case the Court said, "I think that in any case wherever the 
English law against maintenance is not in force a right of 
entry for condition broken should be held transferable after 
breach of the condition. Before breach I think transfer to be 
legal must be authorized by legislation." 

The results of the foregoing considerations may be sum- 
marized as follows : 

(1) Where the doctrine of livery of seisin is not in force 
there is no necessity of entry for breach of condition. 

(2) Before breach the right of entry for condition broken 
is transferable only by statutory authority. 

(3) After breach the transferability of the right of entry 
depends upon the existence or non-existence of the law against 
maintenance. 



Gaming Contracts Governed by Lex Loci Contractus, Not 

by Lex Fori. 

In the case of Saxby v. Fulton 1 we have an interesting illus- 
tration of the attitude of the English courts upon the subject 
of loans for gambling purposes. In this case one Brooks and 
the plaintiff had been in the habit of together paying annual 
visits to Monte Carlo. It was their custom for the plaintiff 
to find the whole of the money for the expenses of both, while 
Brooks made all the arrangements and paid the bills out of 
money supplied to him for that purpose. Accounts were set- 
tled after their return to England, when the expenses of the 
trip were shared equally between them, and the balance re- 
maining due from the one to the other was discharged. This 
action was brought to recover the balance due plaintiff on 
money advanced by him during their trips in 1905 and 1906. 
The greater part of the advances had been used by Brooks for 
the purpose of gambling at the roulette tables at Monte Carlo, 
roulette being lawful at that place, but unlawful in England by 
statute, and the judges assumed that plaintiff knew when he 
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advanced it that it was to be used for that purpose. Brooks 
paid interest to plaintiff on the balance due him until his death 
but died without repaying the balance due plaintiff. No se- 
curity had been given for the debt. 

It was decided that as the debt was one which was not 
illegal in the country where the contract was made and was 
not one that the English courts could on grounds of public 
policy hold not to be governed by the lex loci contractus, that 
it could be enforced in the courts of England. Quarrier v. Col- 
ston 2 was held to govern the case under discussion. 

The Gaming Act of 1710, inter alia, made void all securities 
the consideration for which should for the reimbursing or re- 
paying any money knowingly lent or advanced for gaming at 
"cards, dice, tables, tennis, bowls, or other game or games 
whatsoever." The Gaming Act of 1835 3 in order to avoid the 
hardship suffered by the innocent indorsee for value or bona 
fide holder for value of such paper substituted the provision 
that such paper should be deemed to have been given for an 
illegal consideration, thus enabling the above mentioned parties 
to recover thereon. 

The Court in the present case refused to adopt the view that 
the security was to be deemed to have been given for an illegal 
consideration, not merely for the purpose of relieving the 
bona fide holder for value, but for all purposes, and that, there- 
fore, it is not possible to sue upon the consideration. Buckley, 
L. J., at page 229 said : "The principal argument before us has 
been whether the effect of the Acts of 1710 and 1835 is to make 
the consideration, as well as the security, void. I do not think 
that that is the effect of those statutes." * * * 

This view was first taken by Lord Mansfield in Robinson v. 
Bland* At page 260 Lord Mansfield says: "Next as to the 
money lent. It has been twice judicially determined * * * 
that the legislature meant only to void the security, not the 
contract, in order to give courts an opportunity to examine 
into the merits of the consideration. * * *" The above 
view seems to be inconsistent with the view taken by the Court 
in Applegarth v. Colley. 5 In that case Rolfe, B., in the opinion 
of the Court, page 731, speaking of the Act of 1835, said: 
"That Act, while it repeals so much of the statute as makes the 
securities void, expressly enacts that they shall have been 



2 1 Ph. 147 (1842). 
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deemed to have been given on an illegal consideration ; and it is 
impossible to impute to the legislature an intention so absurd, as 
that the consideration should be good and capable of being en- 
forced, until some security is given for the amount, and then 
that by the giving of the security the consideration should be- 
come bad. 

We assume, therefore, with the defendant, that the Statute 
of Anne, in connection with the 5 and 6 Will, 4 C. 41, must 
be taken to avoid all contracts for the payment of money won 
at play." 

Kennedy, J., in his opinion in Saxby v. Pulton {ante), page 
234, said, referring to two decisions, one of which was the case 
above mentioned : "But those judgments related only to trans- 
actions within this country to which the Gaming Acts apply; 
they cannot be conclusive authorities where the contract itself 
and the giving of a security are alike legal in the country where 
the contract was made." 

Where the parties to the contract, though contracting abroad, 
have by the terms of the contract or of the security indicated 
that the law of England was intended to govern it, the English 
courts have applied the Acts of 1710 and 1835, aforesaid, and 
held the security void, although the consideration for the secur- 
ity was legal in the country where the contract was made. For 
an illustration of this principle see Moulis v. Owens," where a 
cheque was given in Algiers on an English bank, and this was 
held sufficient to show that the parties contracted with refer- 
ence to the English law. 

Buckley, L. J., in Saxby v. Fulton (ante), at page 230, said: 
"Moulis v. Owens affirmed the view that the Statute of Anne 
and the Act of 1835 rendered a security given for a gaming 
debt or for money lent for the purpose of gaming illegal and 
void in the hands of the original holder wherever the gaming 
might have taken place." 

It should be noted, however, that in that case the Court 
rested its decision upon the fact of the parties having shown 
by the giving of a check on an English bank that they con- 
tracted with reference to the English law. Moulis v. Owens 
would, therefore, not seem to be authority for the broad prin- 
ciple laid down by Buckley, L. J. There seems to be no reason 
why the courts of England should not hold valid a security 
given in a foreign country in pursuance of a contract entered 
into in the foreign country, in which such security and con- 
tract were valid, and containing nothing from which it could 
be inferred that the parties intended the law of England to 
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govern the transaction, even though the security would, if en- 
tered into in England, be invalid by the Gaming Act of 1835. 

At the English Common Law the borrowing and lending of 
money for the purpose of gaming was neither immoral or un- 
lawful. Certain games have been made illegal in England by 
statute, and money lent for the purpose of gaming and of play- 
ing with at an illegal game cannot be recovered back. 7 In 
McKinnel v. Robinson, Lord Abinger, C. B., said, at page 440 : 
"This principle is that the repayment of money, lent for the 
express purpose of accomplishing an illegal object, cannot be 
enforced. * * *" 

In Quarrier v. Colston 8 it was decided that money won at 
play, or lent for the purpose of gambling, in a country where 
the games in question are not illegal might be recovered in the 
courts of England. In Saxby v. Fulton 9 this decision was treated 
as binding on the court, but in Quarrier v. Colston it is ex- 
pressly stated by the Chancellor that it does not appear what 
the games were, or that they would have been illegal, even in 
England, 10 while in the principal case the money was lent by 
plaintiff for gaming at roulette, a game which was illegal in 
England. 11 

The law in New York appears to be in accord with Saxby v. 
Fulton. In Harris v. White 12 Folger, Ch. J., said: "If the 
common law prevails in the other States in which by the con- 
tract the plaintiffs agreed to drive the defendant's horses, then 
that contract was not illegal by the law of those States, and the 
statute law of this State may not run over its borders into 
those States and with it carry thither the public policy of this 
State." (See also in the case of lotteries, Com. of Ky. v. Bass- 
ford. 13 

The law of Massachusetts seems to be in accord with Saxby 
v. Fulton. 1 * This decision (Mclntyre v. Parks) has been se- 
verely criticized and limited, but upon another ground, 15 and 
in a comparatively recent case 16 it is said never to have been 



'3M.&W. 434(1838). 
•1 Ph. 147 (1842). 
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10 At p. si. 

11 Lasby v. Fulton (ante), p. 220. 

12 81 N. Y. 532, at p. 544. 
"6 Hill (N. Y.), 526. 

"Mclntyre v. Parkes (3 Mete. 207), 1841. 
" Webster v. Hunger, 8 Gray, 584 (1857). 
" Graves v. Johnson, 179 Mass., at p. 58. 
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overruled. 17 However, it has been held that a sale of intoxi- 
cating liquors in another State by one citizen of Massachusetts 
to another with knowledge or reasonable cause to believe that 
they were to be resold by the purchaser in Massachusetts 
against law and with a view to such resale will not support an 
action for the price in Massachusetts. 17 It was likewise held 
where the purpose of the sale was to violate the laws of 
Maine. 18 

In New Jersey contracts which are in violation of the New 
Jersey statute against gaming will not be enforced, although 
valid in the State where made. 19 For an interesting discussion 
of the principles of this view of the law see the cases cited and 
also the opinion of Magie, J., in Flagg v. Baldwin. 20 Some 
American jurisdictions are in accord. 21 

The law in Pennsylvania seems to favor the English view 
as laid down in Saxby v. Fulton, but the decisions on the subject 
are not very satisfactory upon this point. 22 



Damages for Delayed Telegram as Affected by Conflict 

of Law. 

The recent case of Western Union Telegraph Company v. 
HUP- raises an interesting point on which the cases are in abso- 
lute conflict. A telegram was sent from Georgia to Alabama. 
Through the negligence of the telegraph company, the delivery 
was delayed, and the sendee brought action in Alabama for 
breach of contract, and claimed to recover damages for mental 
anguish caused by the negligence. The law of Alabama allows 
such damages, but that of Georgia does not. It was held that 
the' law of Alabama governed the case. 

Where a contract is made and performed in the same State, it 
is well settled that matters relating to its execution, validity, or 
interpretation are determined ' by the law of that State. In 
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